INTRODUCTION
The legalization of marijuana has shifted some of the locations of marijuana cultivation and with that shift comes environmental and land-use implications. Investigating commercial-scale marijuana cultivation, this Article details how, in some ways, legalization can reduce environmental impacts of growing marijuana while also raising tricky issues regarding tensions between protected lands and marijuana cultivation. Legalization of marijuana has brought some of its production out of the federal forests and individuals' closets and into more regulated agricultural production. 1 In some ways, the legitimization of the process makes it less likely to be environmentally destructive. If we treat cultivation of marijuana the same as we treat cultivation of other agricultural crops, we gain stricter regulation of the growing process, including limits on pesticide usage, water pollution, wetland conversion, and air pollution. Marijuana can even be an attractive crop for soil health -a desirable rotation crop in combination with more nutrient-depleting crops. 2 Thus, it appears that legalization of marijuana yields environmental benefits. And yet the story is, of course, more complicated than that. The strange status of marijuana as both a federally impermissible use and a stigmatized crop suggest that it will not fall under the same legal regimes as other agricultural products.
One recent conundrum arising with the legalization of marijuana is whether it can be grown on lands encumbered by conservation easements or other environmental or agricultural protections, such as zoning codes or favored tax status. At first glance, one might assume that where marijuana is legal, the cultivation of it should follow rules similar to other agricultural crops. Yet, the protections placed upon agricultural lands have rarely contemplated such use. Moreover, often the time of policy or contract formation. Particularly in the case of perpetual protections like conservation easements, users and interpreters of these agreements must carve a path for working with unforeseen land uses. The path should be a cautious one. Generally, anything not specifically prohibited in a property restriction is left in the power of the landowner, but this may be risky for conservationists and communities. Conservationists should be wary of promoting marijuana farming where the implications of federal laws concerning both the cultivator and involved environmental organizations are hazy and the potential repercussions severe.
I. ILLEGAL MARIJUANA CULTIVATION
To understand the implications of legal marijuana cultivation, one needs a full picture of the contrasting environmental impacts of illegal marijuana cultivation. This section provides that picture. This Article explores the impacts on conservation and agricultural lands, thus focusing on outdoor marijuana cultivation. This admittedly glosses over indoor growing of the crop, which has always occurred at substantial levels but in a more diffuse manner. 4 The environmental impacts of the two locations of cultivation differ in many ways. 5 In considering illegal outdoor cultivation, this section first examines where the cultivation occurs on public lands before turning to private lands.
A. Cultivation on Public Lands
As marijuana cultivation remains illegal under federal law, growth on federal lands has been and continues to be illegal. Even if the crop itself were not an illegal substance, the activity of trespassing on public lands to cultivate it is clearly against the law. Illicit marijuana growers have long used protected areas as locations of crop 4 This may be changing as large indoor growing centers emerge. See, e.g., Ephrat Livni, A Cannabis-Business Park Covering 1 Million Square Feet is Coming to Massachusetts, QUARTZ (Dec. 28, 2016), https://qz.com/872938/the-biggest-marijuana-grow-facility-in-theus-isnt-where-you-think-it-would-be (describing the Massachusetts project along with a few other indoor growing operations and the trend towards larger facilities); Our Projects, AMERICANN, http://americann.co/projects (last visited Nov. 12, 2017) (describing multiple projects, including a proposed two million square foot cannabis business park in Massachusetts).
5 For a detailed discussion of environmental impacts from both legal and illegal indoor marijuana, see Gina S. Warren, Regulating Pot to Save the Polar Bear: Energy and Climate Impacts of the Marijuana Industry, 40 COLUM. J. ENVTL. L. 385, 402-06 (2015).
production. Indeed, the national forests in Mendocino County, California, have a reputation as being dangerous places to hike or explore because of the prevalence of criminal growers from Latin America and closer to home conducting marijuana growing operations. 6 Partially because of the sites selected and partially because of the illicit nature of the operations, marijuana cultivation on federal lands has had many negative environmental consequences.
Illegal cultivation occurs on federal lands governed by the Bureau of Land Management, 7 the U.S. Forest Service, 8 the Fish and Wildlife Service, the Bureau of Indian Affairs, the Bureau of Reclamation, 9 and the National Park Service. 10 It even happens in the most popular and visited of our public lands, including Yosemite National Park. In 2009, Yosemite Chief Ranger Steve Shackelton estimated the park rangers in Yosemite handled over 5,000 marijuana cultivation cases a year. 11 He complained that marijuana enforcement took rangers from other duties, including protecting the ecological and scenic amenities of the park. 12 Shackelton described the problem as "an unprecedented crisis," explaining that illegal marijuana cultivation (sometimes called trespass marijuana, trespass grows, or guerilla grows) 13 "has noticeably affected the water quality, animal life, and health and safety of the public" in the Park. 11 Intrator et al., supra note 10, at 228. 12 See id. at 227. 13 See, e.g., Josh Harkinson, The Landscape-Scarring, Energy Sucking, Wildlife-Killing Reality of Pot Farming, MOTHER JONES (March/April 2014) (using the term "trespass grows"); Melati Kaye, Burgeoning Marijuana Market Prompts Concerns About Crop's Environmental Impact, SCI. AM. (Feb. 2, 2017), https://www.scientificamerican. com/article/burgeoning-marijuana-market-prompts-concerns-about-crop-rsquo-senvironmental-impact (using terms "trespass grows" and "guerilla grows"); Piper McDaniel, The Forest Service's Battle Against Illegal Marijuana Farms, HIGH COUNTRY NEWS (Oct. 31, 2017), http://www.hcn.org/articles/the-forest-services-battle-againstillegal-marijuana-farms (using the term "trespass marijuana" and "rogue marijuana grow"); Michael Polson, Land and Law in Marijuana Country: Clean Capital, Dirty Money, and the Drug War's Rentier Nexus, 36 POL. & LEGAL ANTHROPOLOGY REV. 215, 221 (2013) (using the term "guerilla growers"); Warren, supra note 5, at 406-07 (referring to "trespass operations").
14 Intrator et al., supra note 10, at 228. U.S. Attorney's Office suggested that the increase in illegal grows is, in part, due to criminals' mistaken belief that Colorado's "more liberal posture on marijuana" would make the state an ideal place to grow trespass marijuana. 24 The environmental impacts of illicit marijuana cultivation on public lands are manifold. 25 To begin with, because these plantations are often in the midst of protected forest areas, planting the crops means removing the previous understory vegetation. 26 Removal of native vegetation deprives the forest of important components of the ecosystem -changing the soil and water regime as well as disrupting wildlife habitat. For example, illegal growers dam streams and divert water to irrigate the crops. 27 According to the U.S. Forest Service, illegal growers "frequently damage soils, cut timber, and clear vegetation to create room for their grows, creating resource damage and erosion problems." 28 These trespassers use fertilizers and pesticides. 29 In fact, growers may use pesticides for which it would be hard to get a license from the Environmental Protection Agency (like Furadan, which is banned by the EPA). 30 33 Some of the environmental damage that is most acute at the growing sites is the result of toxic fertilizers and rat poison. 34 Poison passes up through the food chain (rats to bobcats to mountain lions or eagles); poison gets into the water too. 35 One biologist declared that "we will likely see the effects of their toxic chemicals in our soil and water for decades." 36 Pesticides and fertilizers hurt other flora and fauna and remain in the soil -specific problems have been noted with the California fisher -according to Mourad Gabriel of the Integral Ecology Research Center. 37 Owl species are getting rodenticides in their system from consuming rats that nibbled on sprayed marijuana plants. 38 Back in Yosemite National Park, Shackelton saw "off the charts" nitrate levels in the waterways and expressed concerns about the pollutant's impacts on endangered species within the Park. 39 He described a pathway of moving the contaminants up the food stream from truffles to squirrels to spotted owls. 40 Harm to wildlife occurs through other avenues as well. Changes in soil and water regimes disrupt the wildlife relying on those resources. Growers also sometimes hunt animals like deer for food (hunting of any kind is not permitted in National Parks). 41 They may also harm wildlife to deter other animals from coming near their grow sites or kill endangered species to take home as trophies. 42 Illegal growers sometimes place poisons inside of tuna cans to lure and kill animals around the grow sites, and such methods have been so devastatingly effective at killing animals that local law enforcement officials refer to the poisoned tuna cans as "wildlife bombs." 43 Heavy water use is one of the biggest problems. Some environmentalists, farmers, and growers push for legalization because they want to see more control of the amount of water taken out of streams. 44 59 Mallery, supra note 6, at 4; Squatriglia, supra note 50 (stating that federal officials estimate that eighty percent of marijuana cultivation on federal land is by Mexican cartels). A rancher from Mendocino County explained that Mendocino National Forest should be renamed "Cartel National Forest," due to the prevalence of drug growing gangs in the wilderness. Damon Tabor, Weed Whackers, OUTSIDE ONLINE (May 3, 2012), http://www.outsideonline.com/1899186/weed-whackers. In 2011, the U.S. Attorney for Northern California, Melinda Haag, declared that "Mendocino National Forest is under attack by drug traffickers." Lisa Girion, Raids on Northern California Pot Farms Yield 101 Arrests, L.A. TIMES (July 31, 2011), http://articles.latimes.com/2011/jul/31/local/la-me-pot-raid-20110731. The problem has not seemed to lessen with legalization or increased enforcement actions. McDaniel, supra note 13 (explaining that Mexican cartels began growing marijuana on federal land in the early 2000s and the number and size of grows increases annually).
60 Mallery, supra note 6, at 7-8. Additionally, California soils and growing conditions are said to yield superior product. See Ben Parker Karris, Why California's Emerald Triangle Produces the Best Weed in the World, KINDLAND (Aug. 29, 2017), https://www.thekindland.com/products/why-californias-emerald-triangle-producesthe-best-weed-in-the-2941.
61 Mallery, supra note 6, at 10.
grows take law enforcement time away from search and rescue efforts and other important tasks. 62 In 2013, U.S. Department of Justice Deputy Attorney General James Cole issued a memorandum ("Cole Memorandum") to all U.S. attorneys providing guidance on marijuana enforcement in reaction to the legalization of the drug in several states. 63 Among his stated reasons for continuing stringent enforcement was the need to prevent environmental dangers posed by marijuana production on federal lands. 64 
B. Cultivation on Private Lands
Illegal cultivation on private land often occurs by the landowners themselves. While these growers may not be violating trespassing rules, they are not usually complying with environmental laws. 65 Marijuana can be a water and energy intensive crop and sometimes growers resort to nefarious means to obtain both resources. 66 Alongside people illegally growing marijuana on their own land, trespassers cultivate on private forest and conservation land. There are examples of growers using private lands of others to grow marijuana without the landowners' knowledge (or consent of course). 67 One well-documented example comes from Albion, California, on land owned by the Conservation Fund, a national organization that purchases land to protect it, usually with the goal of transferring the land to a government agency or nonprofit land trust that will steward the land. 68 Someone from the Conservation Fund stumbled onto "a garden containing dozens of cannabis plants" and then called in the California Department of Fish and Game. 69 The plants were being irrigated by pipes connected to nearby streams. California Fish and Game found campsites with heavy debris. There were five or six terraced gardens within a square mile consisting of 60 to 100 plants. 70 Without active occupation by diligent landowners, conservation lands can be attractive grow sites. The growing cycle to produce a harvestable marijuana plant from a seed is approximately two to four months. 71 The growing season in the United States runs generally between June and October, which may include multiple plantings and harvests. 72 Meanwhile, requirements for monitoring conservation land may be nonexistent to minimal (in some cases legally required on an annual basis and some places even less frequently). 73 These conservation sites then have some of the same characteristics that made remote federal wilderness so attractive: large areas, good soils, and little oversight or active use.
Another documented example of conscripting conservation land for illegal cultivation comes again out of California. In Wooster v. Department of Fish and Game, a landowner brought a quiet title action to establish that he owned his property free and clear of a recorded conservation easement. 74 Conservation easements are a common land conservation tool for private lands. 75 The landowner enters into a contract-like agreement with a government agency or a nonprofit organization known as a land trust. 76 Akin to negative easements, conservation easements most often involve a landowner agreeing to refrain from an otherwise permissible act with the goal of yielding a conservation benefit. 77 In exchange for the restriction, the landowner receives a credit for a charitable tax donation, money, or a development permit. 78 Most conservation easements are perpetual. 79 In 1981, the prior owners of Wooster's land entered into a conservation easement with the California Department of Fish and Game. 80 The conservation easement's stated purpose was ". . . to preserve and protect [the property], for wildlife conservation purposes . . . and to prevent . . . degradation of fish and wildlife habitat due to residential, industrial or other uses detrimental to such purposes." 81 The landowners agreed to use the land for grazing livestock with the possibility of adding mineral exploration in the future and required the Department of Fish and Game 82 to "post the property at all points of entry to inform the public that said property is a State wildlife area and that no trespassing or hunting is allowed." The Department of Fish and Game neglected to post the signs, and many people trespassed on the property. 84 In fact, a marijuana growing operation set up shop there. 85 After Wooster bought the property in 2009, he argued that the conservation easement should be canceled because, inter alia, the Department of Fish and Game had neglected to either post signs or keep out trespassers, including the marijuana growers. 86 Wooster lost his case because he failed to prove that the nonperformance of posting was "a condition subsequent to requiring forfeiture of the department's interest in the property." 87 The court did allow Wooster to proceed in an action that would clarify the respective rights of the parties involved. 88 While this case is not about the marijuana plot per se, it does address issues related to illegal cultivation. As occurs on federal lands, marijuana cultivators sometimes trespass on private conservation conservation easements, so it was more likely an exaction. See Cal. Dep Wooster also argued that the Department of Fish and Game was not authorized to accept a grant of full hunting rights as the conservation easement purported to do, and that such a grant was at odds with the general purposes of the conservation easement. Id.
87 Id. Because the posting provision was one of the covenants in the conservation easement and not a condition subsequent to the existence of the conservation easement, the failure to comply with the posting requirement did not invalidate the conservation easement. Id. That is, if the posting requirement (or we can conceive of other requirements) was required as a condition of the parties initially entering into the conservation easement agreement, failure to comply with the requirement would mean that the conservation easement should never have been recorded. If, however, the posting requirement is just one of a long list of independent covenants within the agreement, then failure to comply with the obligations does not invalidate the other covenants. Presumably, it could be addressed as a breach of contract, but the remedy for the breach would not be termination of the conservation easement as Wooster sought. 88 Id. (2016) (suggesting that drones may be a preferable monitoring tool because it will not lead to in-person confrontations with lawbreakers). But see Bustic & Brenner, supra note 25 (researching marijuana grows through satellite data). 93 The case raises (but does not answer) the interesting question of which party to the conservation easement should be responsible for the actions of trespassers. Was the state supposed to prevent the marijuana cultivation or was the landowner? Should the state be responsible because it failed to post the no trespassing signs and take other actions to ensure that the conservation easement was being complied with? Or does the landowner have the responsibility to ensure that his land is used in a legal way in compliance with the terms and purposes of the conservation easement? Will the landowner be subject to asset forfeiture laws? If the state was the responsible party, it should have been diligently monitoring the land and bringing enforcement actions against the trespassers. This seems sensible in many ways as the state may be a better enforcer and have better resources at its disposal for actions against growers. Such a rule makes less sense in the more common pattern where land trusts, nongovernmental charitable organizations, hold the conservation easements. The land trust would not be in a superior position to the landowner to bring an action against the trespassing marijuana grower. A more logical approach places the responsibility to ensure conservation easement compliance than the landowner. In general, the landowner is the one who should be more familiar with the day-to-day operations of the land and have better notice of trespassers. The landowner is also in a firmer stance legally with being able to bring an enforcement action against a trespasser. Could a . Some landowners believe that encumbering their land with a conservation easement will give them an enforcer against trespassers. That is, they restrict their land with a conservation easement that prohibits activities like ATV use or marijuana cultivation, and then they want the land trust to enforce the conservation easement against third-party trespassers. Yet, few conservation easements contain terms clarifying who is responsible for preventing incursions by third parties, and the law has yet to develop a default answer that would apply where parties fail to negotiate the term.
94 Indoor grows have their own series of problems. To begin with, they use a lot of electricity, often powered by diesel generators. See Carah et al., supra note 33, at 823; Harkinson, supra note 13. An environmental health specialist in Humboldt County noted twenty to thirty substantial petroleum spills a year at marijuana grow sites. Nathan, supra note 36. In one example, a nearby family called in to report that their water tasted funny. Authorities found an illegal underground greenhouse and that marijuana harvesters poured their waste oil directly on the ground. Id. There have also been indoor house fires from illegal growing. Id. at 5. A typical grow house uses 200 watts per square foot -about the same amount of energy necessary to power a modern data center. Campbell & DiFurio, supra note 8. These harms suggest that legalizing marijuana cultivation so it no longer need be done in secret could also lessen some of these harms. 95 in late August and September, usually due to water reduction or elimination from extensive marijuana farming." 99 This section has explored some of the environmental conundrums that arise for illegal marijuana cultivation, but what happens when the cultivation and sale of marijuana is legalized? The following section examines how the legalization of marijuana might change both land conservation outcomes and the issues associated with conservation easements.
II. LEGAL MARIJUANA CULTIVATION
The legalization of marijuana has brought some marijuana production out of the deep hidden areas of large national forests and conservation lands and onto private lands. 100 Unlike the above part, there is no subsection here on public lands. Federal public lands are not a location of legal marijuana cultivation, nor are they likely to become so. Nor have I found any examples of legal cultivation on state or local lands.
A. Federal Law
While marijuana remains illegal at the federal level as a Schedule I narcotic, the states have taken less stringent approaches. The 1970 Controlled Substances Act ("CSA") classifies controlled substances based on capacity for abuse, accepted medical uses, and whether abuse of the substance leads to physical or psychological dependence. 101 The CSA establishes five categories, Schedules I-V, and places each drug into a Schedule based on factors such as whether the drug has an acceptable medical use or whether the drug has a great potential for abuse or dependence. 102 Marijuana is a Schedule I narcotic meaning that it has no medical value, imposing a complete ban on cultivation, the age of twenty-one and that marijuana should be taxed in a manner similar to alcohol throughout Colorado. 124 Voters in Washington likewise approved Initiative 502 which allows for a highly regulated system controlled by the Washington State Liquor and Cannabis Board to tax and regulate marijuana use for adults twenty-one and over in a system similar to that which controls alcohol. 125 Oregon permits recreational marijuana use for adults over twenty-one and regulates the industry via the Oregon Liquor Control Commission. 126 Oregon also allows limited amounts of recreational marijuana to be dispensed to adults over twenty-one through medical marijuana dispensaries that are overseen by the Oregon Health Authority. 127 Nevada legalized recreational marijuana through a ballot initiative (Ballot Question 2) on November 8, 2016 and marijuana purchase, possession, and consumption of marijuana became legal on January 1, 2017. 128 Personal cultivation of marijuana is only allowed for home use when there is not a licensed retailer within twenty-five miles. Plants must be grown inside and must not be visible to outsiders. 129 
III. AGRICULTURAL AND CONSERVED LANDS AS MARIJUANA CULTIVATION SITES
Some areas well-suited to the growing of marijuana are those lands that are either already in other types of agricultural use or lands that have been set aside for conservation. Where those lands are encumbered with land protection mechanisms like deed restrictions, conservation easements, or zoning codes, it is not always clear where marijuana cultivation fits. For the most part (and in all circumstances that I am aware of), marijuana production was not contemplated by the drafters of the agreements and laws at issue. And, as Ryan Stoa has pointed out, states have not addressed agricultural issues in the debates and legislation surrounding marijuana legalization. 130 Because of the intensity of environmental impacts from illicit cultivation, the shift to growing marijuana openly and under the rubric of best agricultural management practices could yield some quick environmental benefits (but perhaps only when measured against previous illegal use of the land, which is not a great yardstick if the contrast is conservation use). I consider the implications for land conservation along two lines. First, I examine the shift in land use itself. How is marijuana cultivation fitting with existing land uses and community goals? In considering this question, I look to zoning laws, agricultural protection and promotion mechanisms, and land conservation measures. Second, I examine the implications for environmental pollution laws on marijuana grows. One hopes for proper pesticide use and implementation of environmental protection measures. Yet, pesticide regulation has not yet included marijuana in its testing, and it is not clear which pesticides are appropriate for the plant and what types of chemicals may be passed on to consumers. 131 There may be some solace in the idea that legitimate farmers are not likely to use pesticides whose entire usage is banned in the United States, but we have no clear idea on the effects of pesticides on cannabis plants in part because of the limitations on marijuana research. With legalization of marijuana cultivation, one might expect oversight for water use and pollution. However, in many cases environmental protection laws occur at the federal level and leaves tricky questions regarding environmental permitting.
A. Zoning
The key way that local governments shape their communities is through zoning. Zoning laws, which exist in most but not all communities, take various forms. 132 In general though, they detail permitted land uses, explaining where certain activities will be allowed. 133 Sometimes they contain greater detail setting forth the specific form of the community with rules about building heights and 139 Some jurisdictions issued moratoria after legalization, putting a hold on the siting of new marijuana activity pending a chance for consideration by the local governments. This is a common tool employed by local governments when new uncontemplated land uses arise. The moratorium tool gives the local government a chance to consider the new land use and how it intersects with current land uses and community values. Salkin & Kansler, supra note 100, at 3. After legalization, many municipalities in Washington State banned or restricted marijuana growth and sale.
time to establish a more thoughtful regulatory regime). 140 In some areas, we have zoning laws that require compliance with all federal laws, including presumably the Controlled Substances Act. In other areas, laws are silent on the issue. Thus, some local governments decide to ban it, some limit it and pass specific zoning and land-use ordinances on point, and others are silent, leaving interested parties and the local judiciary room to interpret whether marijuana growing follows the same zoning and land-use rules as other types of agricultural production.
Where communities have strong objections to marijuana cultivation for a variety of reasons, including environmental concerns, reputation, or social concerns, they can use zoning law to prevent the establishment of marijuana grows within their jurisdiction. As Dilley et al. point out, the voters in favor of marijuana legalization may not be evenly distributed. 141 In Washington, nineteen of the thirty-nine counties voted against legalization with some communities voting strongly against it. 142 The zoning power enables those communities to regulate marijuana more strictly based on community goals. 143 For example, Arapahoe County, Colorado, banned the growing of medical marijuana except for some narrow exceptions for indoor growing. 144 Conversely, if a community seeks to attract marijuana cultivators and build a local industry based on the substance, it can design generous zoning laws that encourage and facilitate cultivation. The legalization of marijuana therefore need not alter a local landscape where there is political will to oppose it. Yet, passing new laws on any topic can be a slow and contentious process leaving many to complain about either over-or under-development of marijuana cultivation within a community.
Where zoning laws do not address marijuana cultivation, marijuana growing (beyond the small cooperatives, which are residential) should The default assumption where zoning law does not directly address marijuana cultivation is to require the same rules as agriculture generally. Some states take a different approach. For example, New York's medical marijuana law characterizes growing as manufacturing, likely in part because growing must occur indoors -making marijuana cultivation look more like a factory than a farm.
Treating marijuana as any other agricultural crop does not jive well with everyone though. Even legalization laws seem to acknowledge that there is something different about this crop. For example, Colorado requires that a marijuana growing operation include an investment in a $35,000 operating system and 24-hour surveillance, clearly indicating that there is something special about marijuana plants. 146 There are no similar requirements for crops that produce alcohol or tobacco. Washington goes even farther in distancing marijuana from other types of farming. According to Washington's statute legalizing marijuana, the terms "agriculture" or "farming" or other similar statutory phrases cannot be construed to include or relate to marijuana unless the term is explicitly defined so that it includes marijuana. 147 This interpretative approach prevents marijuana cultivation from sliding into agriculture protection and promotion policies without a clear statement from the legislature that marijuana should be included. Such a measure could reduce the possibility of unforeseen consequences by preventing blanket application of agricultural rules and programs to marijuana cultivation, but at the same time, it seems strange to think of cultivation of cannabis plants as something other than agriculture.
A lack of direct attention to marijuana cultivation in the zoning code usually indicates that the community has not considered the issue. Indeed, I could find no example where a community went through a zoning process post-marijuana legalization without including provisions explicitly addressing the issue. Some communities may have examined their state law in the wake of legalization and simply determined that there was no need to amend the laws. 148 Communities that amend their zoning codes to address marijuana cultivation often use conditional use permit procedures. For example, in 2015, the Board of Trustees in the town of Palisade, Colorado, approved two zoning ordinances that would enable the conversion of a peach orchard to marijuana plantation. 149 The town required a conditional use permit for the marijuana cultivation even though farmers do not usually need to apply for special permits to conduct agricultural activities on land zoned for agriculture. 150 Bans sometimes occur not with a specific reference to marijuana but with a local law that prohibits activities or businesses that do not comply with federal laws. This means even a zoning law banning marijuana cultivation may have occurred without contemplation of marijuana cultivation, leading to a stricter limit on the crop than the community might actually desire. A zoning map of Washington shows fourteen municipalities and six counties where no zoning change was needed for marijuana cultivation (presumably it qualified as agriculture under existing zoning). 151 Local governments in Washington can file objections regarding marijuana growing at a particular location, but the Liquor Control Board does not need to listen to them. 152 Seattle serves as an example for strategies local governments undertake within a state that legalized marijuana cultivation. The City of Seattle has marijuana zoning restrictions that limit the amount of growing, processing, selling, and delivery of marijuana and related products in city limits. 153 The Seattle Land Use Code creates thresholds of marijuana growing and has rules about where major marijuana activity can occur. 154 Growing marijuana qualifies as a "major marijuana activity." 155 Major marijuana activities require a permit from the state Liquor Control Board. 156 While legalization is a state process, local governments have the ability to determine when permits are required and to limit areas where major marijuana activities are allowed.
Oregon classifies growing marijuana as a "farm use." 157 This means marijuana can be grown in exclusive farm use zones. Commercial activity is prohibited. Therefore, you cannot sell or conduct other commercial activities in the same place that you grow recreational marijuana in Oregon. You can have small-scale processing facilities but not large-scale ones. Counties have the ability to extend the permissible cultivation areas to other farm or forest use zones. The state suggests that communities who do not want to have any growing of marijuana in their jurisdiction simply amend their zoning codes to remove the exclusive farm use category. In Oregon, local governments either opt out of participating in the growing of marijuana (thus banning the practice), or they pass local zoning laws to set the rules regarding the practice.
The characterization of marijuana cultivation as agriculture may also limit the ability of small producers to cultivate the plant in their homes or retard the development of indoor growing sites. For example, Aspen, Colorado, does not permit marijuana cultivation (even indoor operations) in service, commercial, or industrial zone districts -only in agricultural use districts. 158 While there are disputes among and within communities regarding where marijuana cultivation should be permitted, current land-use patterns suggest that we will see conversion of existing agricultural land as opposed to bringing new lands under cultivation. This conversion may not have a large environmental impact, but it does change a community. Where federal, state, and local laws encourage and facilitate protection of agricultural lands and communities, does the conversion of that land to marijuana cultivation matter? This may be a particular issue in nuisance suits. Patricia Salkin suggests that municipal attorneys may use nuisance suits to prevent certain marijuana sales, 159 but it is unclear how this doctrine might be invoked for plant cultivation. In San Jose, California, a deputy city attorney argued that because growth and distribution of the drug is illegal under federal law, dispensing facilities are a per se nuisance. 160 The argument was not tested in court because San Jose had a moratorium in place until 2014. 161 It has since issued regulations governing medical marijuana use, but has banned recreational marijuana use and distribution. 162 Nuisance suits might be even more challenging for the cultivation of marijuana (versus marijuana dispensaries) because of Right to Farm laws that protect agricultural operations from nuisance suits, but the contents of such state statutes vary greatly. 163 
B. Farm Subsidies, Programs, and Tax Breaks
Many federal, state, and local programs protect and promote agricultural lands. It is not clear which of those programs are still available when farmers choose to grow marijuana as their crop. The conservation benefits of agricultural land are numerous and variable. 164 Agricultural land can provide habitat (particularly for birds), open space, scenic views, and water recharge areas. 165 Depending on the landscape and potential other land uses, the benefits can be far reaching. This is recognized in state and federal laws.
Through the Farm Bill, the United States Department of Agriculture offers many financial and technical support programs for farmers. These include things like financial assistance for veterans, programs to protect air and water, and other environmental protection initiatives. 166 While there is no specific policy statement on point, growers of marijuana are not able to take advantage of these programs. Nor can they avail themselves of federal crop insurance or disaster relief programs. 167 The federal government will not allow federal irrigation water to be used to grow marijuana anywhere, even in states where cultivation is legal. 168 States also often have tax benefit programs offering reductions in both income taxes and property tax. 169 For example, California's Williamson Act offers property tax savings to farmers who agree to keep land in agricultural production for at least ten years. 170 While the program is limited to lands with certain soil types and water availability 171 and is being slowly phased out, 172 there appears no reason why marijuana cultivation would not qualify. Because many agricultural programs did not contemplate marijuana use when created, conversion to the crop raises important concerns. When California voters legalized marijuana, did they also intend to create tax benefits for growers? Similar tax programs exist in many states. 173
C. Conservation Easements
Farmers also periodically receive state and federal tax benefits by donating development rights to a government entity or nonprofit organization in the form of a conservation easement. For agricultural conservation easements to be eligible for federal tax benefits, they must meet the requirements of section 170(h) of the Internal Revenue Code, which means that the farmland protection must provide either scenic enjoyment or be "pursuant to a clearly delineated Federal, State, or local governmental conservation policy, and will yield a significant public benefit." 174 Assuming that marijuana grows can meet this requirement (which is admittedly questionable where farmers are required to restrict views to the plants limiting scenic claims, but possible if the farm is in a designated agricultural protection district), theoretically they should not be able to take a federal tax deduction for engaging in activity that is contrary to federal law. Denial of deductibility, however, would not dissolve the conservation easement, 169 See Salkin & Kansler, supra note 100, at 7 (concluding that it "remains to be seen whether medical marijuana will be treated as an agricultural crop for purposes of special protections and for tax exemptions" and noting the uncertainty of its inclusion in special agricultural districts).
170 CAL. GOV'T CODE § 51243 (2018) The controversial property in Palisade, Colorado, discussed above had an additional impediment beyond community resistance. The land was protected by a conservation easement held by the Mesa Land Trust. 175 When the conservation easement was originally entered into, marijuana growing was not an otherwise legal use of the land. The conservation easement, therefore, did not speak to the issue, with the framers likely assuming that growing of illegal drugs was handled by other areas of the law and did not need to be a provision of the agreement. The conservation easement encumbering this land restricts the land to agricultural use. 176 It does so because the Mesa Land Trust believes that preventing conversion of agricultural land to other uses yields conservation and cultural benefits. 177 The Mesa Land Trust, now named the Colorado West Land Trust, has generally taken the position that it cannot tell farmers what to grow on land protected by agricultural conservation easements. 178 If a conservation easement does not affirmatively prohibit something, it should be allowed. This is the conclusion reached by this land trust, but it does not seem a necessary conclusion. Should conservation easements have a presumption that activities at odds with federal law are impermissible? Must the conservation easements make that statement explicitly? If we allow conservation easement properties to become locations of marijuana cultivation, it may raise issues of deductibility. 179 Should the landowner be eligible for a charitable tax donation for creation of the conservation easement? It may not be as much of a concern with agricultural conservation easements that are more likely to have been purchased, but we could see similar questions arising for donated conservation easements that are protecting the land from a variety of negative land uses. Does marijuana cultivation (or other acts impermissible under federal law) have any tax implications when it occurs long after the deduction has been made? Perhaps even after the original landowner has passed away? There could also be legal implications for land trusts themselves. Might they jeopardize their 501(c)(3) tax status by facilitating something illegal under federal law? They might be fine with their state charters if it is the state who has legalized marijuana cultivation, but that may not be enough.
A case took a different direction in the State of Washington. There, a property was encumbered by a conservation easement held by a local land trust, the Whidbey Camano Land Trust, 180 and was purchased for $75,000 in part by federal funds. 181 Owners of land encumbered by the conservation easement applied for a license to run a recreational marijuana-based business. 182 The land trust opposed the license because it did not want the landowners to do something that violated federal law. 183 At least facially, the land trust's decision did not have to do with the conservation goals or characteristics of the land.
Is marijuana just a choice of crop, or is it something else? Does the requirement of a special permit indicate that this is a special case and should be treated differently? Marijuana cultivation is another example of an uncontemplated land use for conservation easements. In some ways, marijuana plantations are no different from cell phone towers, wind turbines, or fracking. 184 It is a new (and controversial) use of land that was not contemplated by drafters of land-use restrictions, and now we have to determine whether the restrictions will stretch to cover these uses. This is an important issue with perpetual land restrictions where there will inevitably emerge land uses that no one had contemplated. Generally, the approach is to allow the new use where it does not disrupt the conservation purposes of the conservation easement. 185 This can be tricky where the conservation easement has multiple purposes that now appear to conflict with each other. 186 Or where we simply lack the information to determine whether the use seems to coincide with the purposes.
Land trust concerns about marijuana cultivation also put the land trust in a new position of actually needing to inspect what crops are grown. When land trusts monitor the land for conservation easement compliance, this is not generally one of the things they examine. The scrutiny is usually on the boundaries of buildings and cultivation. They look for construction, dumping, and structural issues that do not require biological or agricultural expertise. 191 Some conservation easement attorneys and land trust staff worried that (1) such language would suggest that it was not an acceptable land use and would be a violation of the conservation easement and (2) asset forfeiture laws might come into play. 192 Asset forfeiture allows the federal government to seize property involved in illegal activity. 193 It usually involves seizure of proceeds or instruments of crime, including property where drugs are stored, produced, or sold. While not limited to drug-related crimes, a large percentage of asset forfeiture cases in the United States are linked to drug activity. Asset forfeiture comes in two flavors: criminal and civil. Criminal forfeiture allows seizure of proceedings of criminal activity as well as goods and property involved in carrying out the enterprise. 194 Civil forfeiture law allows seizure of goods and property with proven ties to crime, but there is no requirement that the property owner herself be convicted of crime. 195 Furthermore, the person whose goods have been seized generally has the burden of proof demonstrating that the property should not be seized. 196 A property owner or a conservation easement holder could lose property through either civil or criminal forfeiture programs. 197 Attorney General Jeff Sessions announced his goal of increasing asset forfeitures in July 2017 along with a tougher stance on marijuana and officially rescinded the previous administration's more lenient enforcement policies in January 2018. 198 Such developments make landowners and conservation easement holders concerned for the implications of allowing marijuana cultivation to proceed. A landowner could lose her property for cultivating marijuana, and it is unclear what the implications would be for land trusts holding rights in that property. There is no case law indicating whether asset forfeiture would invalidate a conservation easement. Hopefully, the new landowner (the government or whoever purchases the land at the government sale) would still have the obligation to comply with the restriction. Even if so, the land trust would have to work with the landowners who may not have acquired the property with land conservation in mind to ensure conservation easement compliance. Some land trusts worry about asset forfeiture even if the cannabis is grown on a non-protected area of the same parcel, as the entire land might be at risk. 199 Where land trust property might be at varying risk depending on administrative changes, land trusts holding perpetual property rights have an obligation to be wary. Indeed, a decision to allow marijuana cultivation could endanger tax-exempt nonprofit organization status or invoke scrutiny from the state attorneys general worried that a land trust is not complying with its charter, not to mention the potential push back from members, donors, and neighbors. 197 See Sarah Stillman, Jeff Sessions and the Resurgence of Civil-Asset Forfeiture, NEW YORKER (Aug. 15, 2017), http://www.newyorker.com/news/news-desk/jeff-sessionsand-the-resurgence-of-civil-asset-forfeiture (describing legal changes in New Mexico, Connecticut, Nebraska, New Hampshire, and elsewhere as some states have abolished or limited the extent of forfeiture seizures but largely not the states with large marijuana growing operations). However, as marijuana cultivation is legal at the state level, it is federal forfeiture processes that puts landowners at risk with marijuana operations. U.S. Attorney General Sessions has also indicated that he supports a program of federal adoption where state authorities can invoke the federal laws to seize property with the benefit that the federal government allows the state to retain up to eighty percent of seized assets. 198 Id. (describing how Attorney General Sessions has called for an inquiry into the link between marijuana and violent crime and has compared marijuana to heroin).
199 Confidential conversation from a land trust listserv in the Spring of 2017, supra note 189.
D. Environmental Protection Laws
If our hopes for improved environmental benefits from legalization rely upon the ability to bring these grows under public oversight, the benefit may be limited. Farmers often must comply with several federal laws in their operations. For example, certain grading and earth shaping exercises that prepare ground for cultivation are governed by the Clean Water Act, and one must obtain a section 404 permit to proceed. 200 Where endangered species are present, one may need a permit (or at least a review process) under the federal Endangered Species Act. 201 There may also be implications under the Clean Air Act and Safe Drinking Water Act. 202 Permit issuance under any of these programs has the ability to trigger environmental review under the National Environmental Policy Act. 203 Yet, for marijuana farms, this creates a conundrum. How can they comply with federal environmental laws while running afoul of federal criminal laws and tax policy? Obtaining federal permits is not possible, while penalties for lack of compliance remain.
In many cases, the federal agencies have delegated the environmental protection programs to state agencies. Under this cooperative federalism model, perhaps growers can obtain state permits. It does not make them legal enterprises in the eyes of the federal government, but it does minimize their violations and perhaps deters federal scrutiny. Attorneys at Harris and Bricken (a cannabis industry law firm) noted that in 2015 they were just beginning to see states enacting laws about water and air quality surrounding marijuana cultivation, sale, and use. 204 In Washington State, the Puget Sound Clear Air Agency told producers that they must comply with air quality regulations, including applying for permits that include things like controlling odor and providing information about any hazardous materials or solvents used. 205 The producers must also submit plans of the agricultural fields and facilities and demonstrate how they are monitoring and controlling air pollution. 206 Such scrutiny and control does not happen with illegal grows and black market marijuana, indicating that legalization can yield some environmental benefits.
Environmental enforcers have trouble determining when grows are legal or illegal. 207 In California, the Regional Water Quality Control Board regulates discharges that could affect the quality of the waters of the state. 208 This puts the Board in the position of regulating discharges into the waters of the state, including discharges from legal or illegal marijuana cultivation. Staff have found "extensive evidence demonstrating that these discharges can and do affect the quality of waters of the state." 209 The State has taken the position that the legality of the activity under federal or state law is of little importance to it and that it will simply enforce the water quality laws without concerning itself about drug laws. 210 Legal ambiguities related to the cultivation and possession of marijuana have little bearing on the Water Boards' regulatory authority; the Boards have the authority to enforce water quality laws despite the discontinuity between California law . . . and the federal Controlled Substances Act . . . , in order to avoid any conflict with federal law, when the Water Boards exercises their regulatory authority over marijuana cultivators, it will explicitly state that it does not in any way authorize, endorse, sanction, permit, or approve the cultivation, use, or sale of marijuana or any other illegal activity. 211
In California, there is one notable example of a pot farmer who was fined for violating the Clean Water Act and some state water regulations. 212 Other California agencies have taken similar approaches. The California Department of Fish and Wildlife enforces the state Fish and Game code on properties where marijuana is being cultivated without seemingly taking a stance regarding the legality of cultivation. It does, however, impose higher civil penalties in areas of marijuana cultivation. 213 
DISCUSSION AND CONCLUSION
Assessing the environmental impacts of marijuana legalization is a question without one clear answer. It can be hard to gauge the impacts of legal marijuana cultivation because we need to know what we are comparing it to. Are we assessing the environmental impacts of illegal cultivation against the impacts of legal cultivation? Are we comparing the environmental impacts of growing marijuana to the impacts of growing other crops? The key question is to ask but for the legalization of marijuana what situation would we have? That means we have to understand the implications of legal versus illegal growth. Does each new legal farm shut down a trespass grow? Do we see reduced growing on federal land if we legalize the growing on private land? One would hope so, and it seems a logical conclusion, but not a necessary one. It may be that those who were growing pot illegally (e.g., Mexican cartels) are not going to be suddenly opening up a legitimate shop with appropriate permits and licenses. Illegal grows will remain profitable as farmers can save money by not complying 211 CARRIGAN ET AL., supra note 207, at 4 (citations omitted). Humboldt County saw a fifty percent rise in residential electricity use. 218 This Article examines these conundrums without reaching a conclusion about the legality of the different programs or tax breaks. Instead, I conclude with a word of caution for both landowners and conservation organizations. Until case law or specific statutes and policies address some of these issues, agriculturalists and land trusts should both be cautious about entering into agreements regarding marijuana cultivation. Specifically, I recommend that land trusts avoid any involvement with marijuana cultivation at this time. It simply puts conservation lands at too great of risk. This may mean adding tasks to the annual inspections to ensure that farmers have not switched crops. Land trusts should consider shifting monitoring visits to coincide with the marijuana growing season so they can confirm it is not being produced on protected properties. I encourage land trusts to continue to include provisions within their conservation easements that prohibit conflicts with other laws.
States passed laws regarding marijuana without also thinking about regulations for cultivation. This is unsurprising when many laws came about as the result of voter initiatives. 219 Even in the wake of legalization, legislation and regulations focused on regulating the business ends of the venture and collecting taxes. 220 If communities have not done so already, they need to now take the time to consider the environmental and land-use implications of these legal changes.
While marijuana cultivation is a special case, it also highlights a concern generally of trying to determine land-use rules where underlying programs and protection did not contemplate the use at the time of policy or contract formation. Particularly in the case of perpetual protections like conservation easements, users and interpreters of these agreements must carve a path for working with unforeseen land uses. States should explicitly answer the question of whether marijuana will be treated as agriculture or categorized as a farming activity. While communities should retain their zoning authority and ability to keep out marijuana cultivation if they so choose, there are many state-level programs including tax benefits, subsidies, and extension programs that apply to agriculture generally. Even if marijuana is a unique crop, there is no reason why such 218 Mills, supra note 216, at 59. 219 See, e.g., Stoa, supra note 130, at 299 (detailing the example of California's Proposition 215, whose short text provided little guidance to state and local legislatures about the cultivation of marijuana). 220 See id.
programs and benefits should not extend to its cultivation. Without making a moral judgment on the use or cultivation of marijuana, one cannot ignore the fact that it is not the same as growing wheat. Communities should not be silent when states legalize it, but instead should take the opportunity to openly debate their community norms and adopt a policy that reflects their needs and values. 221
